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On behalf of the Plaintiffs:

The Pattakos Law Firm LLC, by
PETER PATTAKOS, ESQ.

101 Ghent Road

Fairl awn, Ohio 44333
330-836-8533

peter @attakosl aw. com

On behalf of the Defendants Kisling
Nestico & Redick, LLC:

Sutter O Connell, by

JAMES M. POPSON, ESQ.

3600 Erieview Tower

1301 East 9th Street

Cl evel and, Ohio 44114

216-928-4504

] popson@utter-|law.com

and

Lewis Brisbois, by

THOMAS P. MANNI ON, ESQ.

1375 East 9th Street, Suite 2250

Cl evel and, Ohio 44114

216-344-9467

tom manni on@ ewi sbri sbhois.com

On behalf of the Defendant M nas Fl oro
D. C./ Akron Square Chiropractic:

Bucki ngham Doolittle, by

MELEAH M. KI NLOW, ESQ.

3800 Embassy Parkway, Suite 300
Akron, Ohio 44333

330-376-5300

mki nl ow@dbl aw. com
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John J. Reagan, Esgq.
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ETHAN WHI TAKER, of | awful age, called for
exam nation, as provided by the Ohio Rules of
Civil Procedure, being by me first duly sworn,
as hereinafter certified, deposed and said as
foll ows:

EXAM NATI ON OF ETHAN WHI TAKER
BY MR. PATTAKOS:

Q. Good mor ni ng.

A. Good morning, sir.

Q. Woul d you pl ease state your name
for the record.

A. Et han Whi t aker.

Q. Woul d you pl ease state your date of
birth.

A. Decenber 14, 1978.

Q. And your home address?

A. 74 Nestico Drive, Cuyahoga Fall s,
Ohi o 44333.

Q. Thank you, M. Whitaker. ' m
Attorney Peter Pattakos. | represent the
plaintiffs in a |lawsuit in the Summt County
Court of Common Pl eas captioned Member W I Iliams
v. Kisling Nestico & Redick. Do you understand
that you are here to provide sworn testimony in

this case?
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A. Yes, sir.

Q. Are you on any medications or any
ot her substances today that would i mpair your
ability to recall events accurately or testify
truthfully?

A. No.

Q. Are you aware of any other reason
you m ght not be able to recall events
accurately or testify truthfully today?

A. No.

Q. Have you ever had your deposition
taken before?

A. No.

Q. Okay. Have you ever testified in
court before?

A. No.

Q. You hesitat ed. Why ?

A. | was recalling my divorce trial,
if | had spoken or not.

Q. Okay. Fair enough. Have you ever
provided sworn testimony in any forum before?

A. No.

Q Okay. Well, welcome.

A. Thank you.

Q So given that, | want to make sure
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Page 7
you understand the process here. " m sure your
attorneys have advi sed you. | just want to be
clear from my own perspective. | ask the
guestions. You answer them as truthfully and
accurately as you can. Okay?

A. Okay.

Q. It's important that you please
provide an audi bl e answer that will be clear in
the transcript. What | mean is especially to
make sure to use the words, "Yes," or, "No," as

opposed to mumbling, "Uh-huh,"” or, "Um hum "

A. Under st ood.

Q. While the attorneys in the room,
i ncl udi ng your own, may | odge their objections,
you are still required to answer the question

unl ess your attorney specifically instructs you

not to answer it. Do you understand?
A. Under st ood.
Q. Okay. s any of that inconsistent

with your understanding comng in?

A. No.

Q. Who is representing you in this
room today?

A. M. Popson.

Q. Okay. And only M. Popson?

WWw.veritext.com
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A. Yes.
Q. Okay. Do you know who Mr. Manni on
representing?
A. No.
Q. Okay. Do you know who Ms. Kinlow
representing?
A. No.
Q. Do you have an understandi ng of why
you are here to testify in this case today?
A. Yes.
Q. Pl ease explain what that
under standi ng is.
A. My understanding is, |I'm here to
expert or authoritative testimony on how
KNR systems work and their capabilities,
specifically IT systemns.
Q. Do you understand why you're here
to give that particular testimony?
A. No, apart from you wanting to ask
Q. Okay. Are you empl oyed by KNR?
A. No. Il own an | T company t hat
contracts IT services to KNR.
Q. How | ong have you been contracting
| T services to KNR?
Veritext Legal Solutions
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A. 2006 - -
Q. For a while now then.
A. -- 2007, maybe. | can pull an

exact date, if it's important to you, but a
very long time.

Q. For now it's not. Thank you. When
did you formthis |IT company?

A. Oct ober 2006.

Q. So to the extent that your IT
company began contracting |IT services to KNR in
2006 or 2007, your testimony is that it was
either in |late 2006 or early 2007.

A. Again, if you're asking me the
exact date, | would have to go find it, but
It's going to be -- it's been ten years or
mor e.

Q. Well, it would be more than ten
easily --

A. Um hum

Q. -- but | guess what |'m wonderi ng
IS How | ong after you established this

company in 2006, did you begin contracting with
KNR?
A. Oh, contracting? Well, explain --

can you describe; like are you tal king about

WWw.veritext.com
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wor ki ng rel ationship or specifically
contracting?

Q. Let's tal k about a working
rel ati onship.

A. Wbr ki ng relationship, within that
year. It wasn't right away. Again, | would
have to | ook at the information to find out,
but | formed the company and within several
mont hs, |l ess than a year, we began an hourly
work relationship; and then someti me after that

it became a contractual relationship.

Q. And how did that start?

A. How di d what start?

Q. The relationship.

A. I work with a gentleman named Rob

Or ben, who does telephone work --

Q. How do you spell that?

A. R-o-b, O-r-b-e-n.

Q. O-r-v-e-n?

A. O-r-b-e-n.

Q. Thank you.

A. -- Rob did their tel ephone work. I
also do IT work for the Hilton. Rob and |
shared that client and were talking. KNR was

| ooking for someone and M. Orben had overheard

WWw.veritext.com
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1 them and recommended me to talk to
2 Q. Do you know who wor ked
3 this capacity before you did?

4 A. No.

5 Q. What's your | T company
6 That's an i mportant question.

7 A. Whi t aker Net wor ks.

8 Q. Okay. How many people
9 Whi t aker Net wor ks?

10 A. | just hired a part-ti
11 from himincluding myself three ot
12 three and a half total.

13 Q. Okay. So two other be
14 A. Two ot her besi des me,
15 new part-ti mer.

16 Q. Three others are full-
17 and the other two are full-time.
18 A. Correct.

19 Q. Do you all basically d
20 thing or --

21 A. No.

22 Q. Can you descri be what
23 positions are in your company?
24 A. We model it after what
25 I T. We call them levels 1, 2, 3.

Page 11
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be password resets. Level 2 is a little bit
further complexity. And then 3 would be, you
know, servers, super complex problenms, that
ki nd of thing.

Q. Okay. So 3 is higher?

A. Yes. That woul d be |ike your
seni or adm nistrators kind of thing.

Q. So everybody in the company is a
net work adm nistrator.

A. Our | owest guy -- well, we have one
person in each position --

Q. well, 1, 2, 3.

A. Exactly.

-- level 1 is just help desk, basic
stuff, menial tasks. Level 2 sort of hel ps out
| evel 1 and then hel ps out |evel 3. And then 3
Is like you know, where if your computer
Isn't working and no one can figure it out,
| evel 3 is where it goes to die, if that person
can't figure it out.

Q. | understand. You're a |l evel 3.

A. At the moment, vyes.

Q. And who is level 27

A. Zachary Peterson.

Q. Okay. And who is level 17

WWw.veritext.com
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1 A. Justin Yeagler.

2 Q. How do you spell the |l ast name?

3 A. Y-e-a-g-l-e-r.

4 Q. Thank you. How much does KNR pay
5 you every year?

6 A. Around $70, 000, $75, 000.

7 Q. Is that a flat fee?

8 A. Yes, sir.

9 Q. And they pay expenses of course as
10 wel | .

11 A. No.

12 Q. Okay.

13 A. Define, "Expenses."

14 Q. Like if you need to buy equi pment
15 for them - -

16 A. Oh.

17 Q. -- they'll pay for that.

18 A. They purchase their own equi pment,
19 yes, yes.
20 Q. That's what | meant. ' m sorry.
21 Does this amount get increased, if you have to
22 do extra work that was unanticipated?
23 A. No.
24 Q. No. Okay. How many ot her clients
25 do you have at Whitaker Networks? You can

Veritext Lega Solutions
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9 ot hers.

10 A. Dependi ng on how you judge them,

11 yes, network size or invoice size or --

12 Q. Yeah. Okay.

13 A. Yeah.

14 Q. So network size and invoice size

15 woul d be two ways to evaluate how big a client
16 I S.

17 A. Sur e. How many resources they

18 consume, what have you.

19 Q. Sur e. So just because a particul ar
20 client has a particularly high network size,

21 doesn't necessarily mean that you're going to
22 be billing them a | ot based on that. It woul d
23 just depend on the amount of work that would be
24 necessary.

25 A. That's exactly correct, yes. They

Page 14
1 bal | park it.
2 A. Seventy.
3 Q. And obviously these contracts vary
4 with your seventy other clients. Or your
5 rel ationships with these seventy other clients
6 aren't really all exactly the same, correct?
7 A. That's correct.
8 Q. Some contracts are bigger than
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Page 15

are a corollary but not directly.

Q. Do you track the hours you spend
with each client?

A. I try.

Q. How do you try?

A. There's only three of us.

Q. Yeah, believe me, | understand.

A. Yeah. We use a ticketing system
And then to the best of our ability, depending
on the workload of that day, we track and | og
what we performed, how long it took, that kind
of thing.

Q. Okay. Woul d you say KNR is one of
your bigger clients?

A. Yeah.

Q. Who is your biggest client?

A. I n what sense?

Q. | nvoice size.

A. | nvoice size would be KNR --

Q. Okay.

A. -- if we're speaking about gross
i nvoice size.

Q. As opposed to?

A. Profit margin or what have you.

Q. Okay, because you spend a | ot of

Veritext Legal Solutions
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Page 16
time on KNR.

A. Ri ght . They're one of our | east
profitable clients but our |argest invoice.

Q. " m sure they appreciate that. I
know | woul d.

A. I don't know.

Q. So you've had this contract since
about 2006. Has the contract paid around 70 to
$75, 000 since then or --

A. No.

Q. Can you describe to me how it's
changed?

A. As the network grows, we'll
i ncrement the price based on the surface area
that we're supporting.

Q. So what would you say the range of
the contract price has been over the years?

A. It began at $1100 --

Q. $11007

A. Um hum

-- and has grown close to 7, 000.

Q. Don't you mean $70, 0007

A. No. It's about $6700 a mont h.

Q. Mont hly, you're tal king about.

A. " mtal king about monthly, yeah.

Veritext Legal Solutions
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When the contract relationship began, it was
about $1100 a mont h. | don't remember how many
systems or users there were in place then, but
over time it's grown to $6700 a mont h.

Q. | see. Okay. First we were
tal ki ng about yearly and now we're talking
about monthly, so | was confused there.

A. Oh, okay.

Q. So KNR i s not your biggest client
In terms of network size or you just -- |
should ask. Who is your biggest client, if
you're measuring by network size?

A. Net wor k si ze, they would be the
| ar gest .

Q. So they're both your biggest client
by network size and invoice size.

A. Correct.

Q. Okay. Who are your other biggest
clients?

A. Gervasi Vineyard, RDA Management.

Q. How do you spell that?

A. RDA. It stands for Rennick
Andr eol i . They own a series of hotels
nati onwi de. "' m t hinking.

Nati onal Settl ement Services. It's a
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title servic
Phoeni x Prop
around Acorn
Stark & Knol
Q.
A.
| can keep t
Q.
trying to ge
| know this
that it woul
percentage o
servi ng KNR?
A.

Percent age o

percentage o
Q.
A.
Q.
A.
hal f dependi

Q.

avai |l abl e man-hours across all enmpl oyees, what

scope it? You know, you were thinking of

di fferent ways. What ot her way would you

Page 18

es company in Virginia. RLE
erties. They own the buil dings
All ey in Kent. What else? Oh,
| .

The law firm?

Yeah, on Ridgewood, right. | guess
hi nking, if you wanted to know - -
That's a good sanmpling. " m just

t an idea of what your business is.
will be difficult or | can i magine
d be, but can you estimate what

f your company's time is devoted to

It would be an esti mat e.

f time, if I'"'msumm ng up al

f that --

Yes.

-- if we're scoping it that way?
Yes.

| would say a third, maybe over a
ng.

Okay. What ot her way would you

WWw.veritext.com
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Page 19
measure this?

A. Well, if you're speaking of just
one technician -- like |I try not to be there as
much as possible, only when my skill-set is
needed to maintain profitability on the
account - -

Q. Ri ght .

A. -- but also enough to maintain a
busi ness relationship --

Q. Ri ght .

A. -- so that's why | was trying to
gualify, do you mean across all three and a
hal f of us or that kind of thing --

Q. | understand.

A. -- or do you mean financially
speaki ng out of payroll? Do you know what |
mean? Like in what way?

Q. This is fine. Thank you. I
appreciate that. Okay. We're moving right
al ong here. Let's get more into your personal
background. What did you do, before you
started Whitaker Networks?

A. I worked for a company call ed
Wel fl ey Technol ogi es.

Q. Wel fley?

Veritext Legal Solutions
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1 A.
2 Q.

3 A.

4 Q.

5 A.

6

7| Summit Mall.
8 Q.

9 A.

10 comput er

11 Q.
12 A
13 Q.
14 A

15 but he had just risen me to fifty before we

16 parted ways.

17 Q.
18 A.

19 call ed May Company.

20 Kauf mann's,

21 Tayl or.
22 Q.

23 at Summ t

24 A.

25 for the brands.

on Smth Road on the other side of the mall,

repair, training.

Mal | .

Page 20

Wel fl ey.

Wel fl ey, how do you spell that?
We-I-f-I-e-y.

Where is that company | ocated?

They are no more. It was | ocated

What did you do there?

Net wor ki ng, network adm nistration,

How | ong were you there?
Alittle under three years.
What was your salary?

Forty. Il think I left at fifty,

What did you do before that?
| worked at a Fortune 300. It was
You woul d know them as

David's Bridal, Hecht's, Lord &

I remember when it was May Company

Yeah. They became a parent company

WWw.veritext.com
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Q.
A.
Q.
did at Wel fl
net wor ki ng,
A.

grew, | was

| evel 2, so
A.
Q.
more a | evel

A.

Q.
on the fishi

A.

Q.
Company?
A.
Q.
A.

it as getting off of a cruise ship and getting

on to a fishing boat.

I nfluence but | ess security.

remodel i ng company.

Page 21

How | ong did you work there?

Al so about three years.

Doi ng the same type of things you
ey, network adm nistration,
computer repair, training?
Specifically help desk. As time
multitasked all over the place.

So you sort of went fromlevel 1 to

to speak.

Ki nd of, yeah, yeah.

Whereas maybe at Welfley, you were
2, maybe moving up to |evel 3.

Um hum At that time | thought of

Sur e. You had more responsibility
ng boat, though.

Sure, sure. You have nore

Okay. And what about before May

Sopko Construction.

Where is that | ocated?

Ber ea, Ohi o. It's a home repair,

WWw.veritext.com
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Page 22

Q. What did you do for them?

A. Construction: fram ng, plumbing,
electrical, siding, roofing, wi ndows, drywall,
floors, a little bit of everything.

Q. How | ong were you there?

A. Two years.

Q. Was this while you were in school ?

A. Um hum, yes.

Q. Where did you graduate from?

A. University of Akron.

Q. What year?

A. 2008, is when | finally finished.

Q. Wth what degree?

A. Bachelor's in management
Il nformati on systems.

Q. When did you graduate from high
school ?

A. 1996.

Q. Where did you go to high school ?

A. Col umbi a Station.

Q. | graduated in '96 as well. ‘96
ki cks. Okay. When did you start at the
University of Akron?

A. 2000. | graduated from Lorain
County Community College in 2000. Well, maybe

WWw.veritext.com
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2002, | think. So | started at the data center
in 2000 and realized that you don't go very far
wi t hout a bachelor's degree in a Fortune 300.

Q. But you continued to work, while
you were going to Akron.

A. True.

Q. Then your career didn't really take
off, so to speak, until you got your bachelor's
degree from Akron with the M S degree.

A. Actually, the bachel or degree is
meani ngl ess. It's toilet paper on the wall --

Q. That's interesting.

A. -- no one's ever asked me,
literally ever asked me until now if | had a
bachel or's degree or not.

Q. I'"ma little confused by this,
because you just said -- | appreciate it, but
before you said that the -- and |I'm not going
to remember exactly what you said, but that you
needed to get the bachelor's degree because for
some reason, that nobody takes you seriously.

Or what was your testimony about that?
A. About wor ki ng at May Company?
Q. No, no, no, no.

A. That you don't go very far without
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1 one?
2 Q. Yes. |l s that what you said?
3 A. Um hum, yeah.
4 Q. I"'ma little confused. On one hand
5 you say you don't go very far unless you have
6 one, but on the other hand, you're saying it's
7 wort hl ess. | just want to --
8 MR. POPSON: Obj ect to form
9 Go ahead.
10 A. The chronol ogy may help you
11 under st and. So in a Fortune 300, a bachelor's
12 degree is everything --
13 Q. | see.
14 A. -- you need that to break the HR
15 policy to gain access to the department. When
16 you | eave and get on that fishing boat, no one
17 really cares --
18 Q. | see. Okay.
19 A. -- they hire you for your skill or
20 your knowl edge, your personality.
21 Q. Under st ood. Thank you. How did it
22 come to be that you started Whitaker Networks?
23 A. My boss at Welfley Technol ogi es
24 was -- IS - | believe still is a professor at
25 the University of Akron. He didn't |ike the
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1 stress of entrepreneurship and decided to go
2 back to teaching full-time.
3 Q. So he closed Welfley Technol ogi es.
4 A. He closed the office. Specifically
5 he just wanted to do training when and where he
6 saw fit. He didn't want enmpl oyees. He didn't
7 want customers beyond -- he needed to bring it
8 down to a |l evel he understood. It got too
9 | arge.
10 Q. So did you end up taking some of

11 t hose clients then?

12 A. We made a deal . | agreed to pay
13 him 10 percent of whatever revenues | brought
14 in fromthem for three years just because |

15 felt like

16 Q.
17 A.
18 | ooki ng
19 Q.

20 be in business for the foreseeable future?

21 A.
22 Q.
23 A.
24 Q.

25 what KNR has asked you to do in terns of

was the right thing to do.

It sounds like it worked out.

You could say that from the outside
yes.

Okay. I mean, do you think you'l

Yes, sir.
That's good news, right?
Yes.

Okay. First, why don't you tell me
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1 responding to the document requests that the

2 plaintiffs have made in this |awsuit.

3 A. KNR hasn't asked that of me. The
4 requests | got in relation to this case were

5 from Brian Roof.

6 Q. And what were they?

7 A. Oh, | don't recall them all.

8 Q. Do you recall any of them?

9 A. They would email me and ask for
10 somet hing to be searched or to furnish the --
11 actually, they were all searches -- can you
12 furnish these search results, can you take a
13 screen-shot of this, that kind of thing.

14 Q. So they asked you just to run

15 specific searches. They did not turn over our
16 document requests and say, Find us these

17 documents. s that right?

18 A. No, sir. What | would get is a

19 list of numbered bullet points with search

20 terms that my understandi ng was negoti at ed

21 bet ween you to be searched and | would perform
22 those and would furnish the results.

23 Q. Have you ever hel ped any of your
24 empl oyers or clients at Whitaker NetworKks

25 respond to litigation requests before?
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1 A. Respond to? Yes.

2 Q. How many ti mes?

3 A. A handful, two or three maybe.

4 Q. Okay. Were these extensive

5 projects or --

6 A. No. This is far and away the most

7 extensive, in terms of what |'ve been asked to

8 | ook up.

9 Q. Okay. We'll come back to that. So
10 a handful of times, like two or three times?
11 A. Yes, sir.

12 Q. Okay. Does KNR have its own IT

13 people in-house that you ever work with?

14 A. No.

15 Q. Are you aware that they have anyone
16 who specializes in computers or IT in their

17 of fice?

18 A. No.
19 Q How often are you in the office?
20 A. My company?
21 Q Start with your company and then
22 you.
23 A. My company is physically in the
24 office, | would say, three to five times a
25 week - -
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of fice.

A.

Q.
A.

It depends.
Q.

be there?
A.
Q.

| evel 2 guy
A.
Q.
A.
Q.

KNR's office?

times a week, typically limted engagements. A
scanner is broken. You can't fix that

remotely, that type of thing.

three months? In three months, | m ght be
there twice.

be there ten times, if a server has gone down.

a normal three months, how many times would you

Page 28

MR. POPSON: We're tal king about

THE W TNESS: Well, KNR's Akron

MR. POPSON: Okay.

-- yeah, | would say, three to five

How often are you in their office?

So in what time period, a month,

| m ght be there once. | m ght

Under st ood. What would you say; in

Probably once, maybe twi ce, maybe.
So is it your level 1 guy or your
or person that --

Who usually goes?

They're both male, right?

Correct.

Okay.
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accused of, |

in this case?

Page 29

A. It's the level 2 guy. Hi storically
it's been the level 2 guy, Zach. Lately the
| evel 1 guy has been going more.

Q. Because he's getting better?

A. He's getting better, exactly.

Q. Al'l right. Do you have any
under st andi ng of what this case is about?

A. Not really.

Q. None at all ?

A. Apart from what | read online.

Q. What have you read online?

A. |"ve read online that they're

with chiropractors.

Q. Anyt hing el se?

A. No.

Q. Do you understand this to be a case
i nvol ving all egations of fraud?

A. No.

Q. So you don't understand this case
to involve allegations of wi despread consumer
fraud.

A. No.

Q. Okay. Have you read the conpl ai nt

believe the termis, quid pro quo
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A. No.

Q. Are you personally famliar with
the individuals named in the compl aint?

A. Those names woul d be?

Q. Good question. | assume you're
personally famliar with M. Nestico.

A. Yes.

Q. Are you famliar with M. Redick
personal ly?

A. Sur e.

Q. Okay.

A. Under st andi ng you mean,
"Personally,"” as a business relationshinp,

wor ked with him for ten years kind of thing?

Q. Yeah, of course.
A. Okay.
Q. You' ve had several conversations

with Mr. Nestico and M. Redick over the years.

A. Oh, vyeah.

Q. Do you consider it to be a good and
friendly business relationship that you have
with them?

A. | consider it to be a healthy
busi ness relationship at the present.

Q. Okay. Who does your company deal
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with the most at KNR?

A. Whi ch empl oyee?

Q. Let's go down the |ist.

A. Myself, I'"'mtypically dealing with
hi gher | evel KNR enmpl oyees would be -- the nost
woul d be Brandy --

Q. Brandy Gobrogge?

A. Yes.

-- on rare occasion, | would deal with
Rob, although I've been dealing with him more
since they have activated me for searches and
stuff in this case. Occasionally 1'll deal
wi th Kevin.

Q. Kevi n?

A. Thompson.

Q. Who is Kevin Thompson?

A. That's a good question.

Q. Do you know what position he's in
at the firm?

A. No, actually.

Q. Do you know if he's a |awyer?

A. He is not a |lawyer that |'m aware
of .

Q. Okay. When you deal with Kevin
Thompson, what is it that you're dealing with?
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A. The stuff Brandy doesn't have time
to handl e.

Q. And Brandy is the office manager.

A. Her title is, director of
operations.

Q. Is there anyone el se you deal with
as frequently as Rob, Brandy or Kevin?

A. No.

Q. Is there anyone el se you deal with
at all there?

A. At all, of course. Frequently, no.

Q. Okay.

A. In your earlier question, you
wanted a stepdown by enmpl oyee.

Q. Sure, please.

A. So Zach woul d deal with Brandy far
more often really than anyone else in the
company. The goings-on of fixing computers and
fixing trouble tickets, that kind of thing, the
production of that, a |lot of communication goes
back and forth between Brandy and Zach. | took
care of this ticket. Okay, thank you. That
sort of thing.

Q. And then your other empl oyee?

A. Justin?
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1 Q. Yes.
2 A. Justin does not speak with Brandy
3 unl ess he's spoken to. That's not by
4 di rection. It's happenstance --
5 Q. Sur e.
6 A. -- Justin deals with users directly
7 in reference to a problem that they've
8 reported.
9 Q. Hel p desk?
10 A. Hel p desk stuff, exactly.
11 Q. | under st and. Thank you. So would

12 you say you see Brandy pretty much every time
13 you go into the office?

14 A. No. Me personally, no. Zach, yes.
15 Q. | understand. Are you famli ar

16 with the KNR investigators that are named in
17 the compl aint, M chael Simpson and Aaron

18 Czetli?

19 A. | know of them yes.

20 Q. How do you know of them?

21 A. Through KNR

22 Q. Can you please explain that?

23 A. |'"ve seen them around the office.

24 Over ten years, you get to know people's names

25 and stuff |1 ke that.
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Q. So you've regularly seen them
around the office over ten years.

A. Not so much in the | ast few years.
Earlier on, | would see them often, but | was
also in the office more often, so |I'm not sure
one correlates to the other.

Q. What did you understand their job
to be at the firm --

MR. POPSON: Obj ecti on.

You can answer, if you know.

Q. -- i f any?

A. To be honest, | don't know.

Q. Did you ever see them doing
anyt hing, when you were there?

A. Eating, literally eating.

Q. Anyt hing else besides eating?

A. |"ve seen them create -- or not
create -- stuff envel opes. That was years and
years ago.

Q. Okay. s there anything el se?
They're just around.

A. They're around.

Q. " m going to back up. | have to
ask this question. How is it that you came to
be |iving on Nestico Drive?
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A. That directly correlates to the
af orementi oned divorce. Rob has real estate
hol di ngs through a separate conmpany. | was in
a very hard time. | have five children. | did

not take the divorce |ightly. So Rob was being

a good human being, frommy estimation, in

hel ping me find someplace to live. My wi fe and
| are still in court. So while | get back up
on my feet -- | mean, that living relationship
has a | ease company and | pay his company.

It's separate and it needs to be separate for
all kinds of reasons --

Q. | understand, sure.

A. -- but it was hel pful to have

somepl ace to go --

Q. Of course.

A. -- so that's how that came to pass.

Q. | understand. | s your divorce
final?

A. Yes.

Q. But you're still litigating over
i ssues.

A. Yes, living arrangement of children

and that kind of thing.

Q. | don't need to get into that. I
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under st and.

A.

Q.
A.

Q.
my perspecti

Thank you.
A.

Q.

Q.

handf ul of t

asked you if

di vorce with children, so.

BY MR. PATTAKOS:

you before if you had been asked to gather

documents in a |l awsuit before. You said, a

said, no, this is far and away the most

Page 36

My wife was in a contentious

' m sorry.

lt's fine. You move past it --
Um hum.

-- just got to give it time, from
ve.

Yeah.

Time heals a |lot, for what it's

Just focus on the kids.

There you go. | appreciate that.
Um hum.

Okay.

MR. POPSON: Let's take a break.

MR. PATTAKOS: Okay.

(Recess taken.)

So we're back from break. | asked

Il mes, about two or three. Then |

it was anything extensive and you
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| ook up,

A.
Q.

A.

but, yes.

Q.
A.

Q.

A.

Q.

A.

extensi ve

Page 37
in terms of what |'ve been asked to
| want to ask about that.
Um hum.
When you say, In terms of what |'ve

been asked to | ook up, are you referring just

to the searches?

perspective your statement that this is far and
away the most extensive, in terms of what

you've been asked to | ook up.

asked to for
drive for documents, something |ike that, and
produce them if they exist or not exist. | t
was usually just one request, someti mes two.
| " ve | ost

searched for

count of how many requests |'ve
this one.
Okay. Just in terms of different

searches using different terms, the number of
different searches you've been asked to run?

The frequency that |'ve been

I was speaking more wholistically,

Okay. Expl ai n, pl ease.
Expl ai n?

Explain froma more wholistic

In the other instances, | was al so

search email or search a hard
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t hat and t hen

doing is that,

Bri an Roof .

t he search was

asked to pull?

Q. So

request ed. Usually the email comes through.

It says, For this, this and this, and then | do

Q. But, like you said, all you're

A. Correct.
Q. He'
then show you the screen-shots of what the

results come up with.

A. That's correct.

Q. Okay. And then maybe someti mes
pulling the documents. Are you responsi ble for
pulling the documents?

A. If I'"mrequested to pull them

Q. All right. In these other previous

Il nstances where you had to help a client or
empl oyer respond to document requests, did you

ever run into problems with the volume of data

A. No.

ever had to deal with that particular issue.

A. Correct.

Page 38

don't hear from them agai n.

IS you're getting searches from

s asking you to run them and

returning or that you were being

this is the first time you've
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Q. | realize |I'm making a few
assumpti ons here, but |I'm going to ask you nore
specific questions here -- |I'"m going to ask for
more specific information here from you
shortly. First I want to ask: What did you do
to prepare for this deposition?

A. | spoke to Mr. Popson.

Q. How many ti mes?

A. Yest erday and then again this
mor ni ng.

Q. How | ong did you speak with him?

A Which time?

Q. Each ti me.

A Yest erday was an hour or two.

MR. POPSON: It was the day
before yesterday.

THE W TNESS: Was it?

MR. POPSON: It was Tuesday.

THE W TNESS: WO w.

A. Yeah, sorry. Yeah, | woul d guess
an hour or two. And then this morning about an
hour .

Q. Did you speak with anyone el se?

A. No.

Q. Did you review any documents?
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1 A. A notice of deposition.
2 Q. That's the only document you
3 reviewed to prepare for this deposition?
4 A. Correct.
5 Q. Have you spoken with M. Nestico or
6 M. Redick about this case?
7 A. I n what way?
8 Q. In any way.
9 A. " ve spoken with him about

10 complying with M. Roof's searches,

11 Mr. Nestico. |"ve not spoken to Mr. Redick at
12 all about the case.

13 Q. Tell me about these conversations
14 with M. Nestico about complying with

15 Mr. Roof's searches.

16 MR. POPSON: Object to form

17 Go ahead.

18 A. Tell you about the conversation.

19 An average conversation would go something |ike
20 t his: Hey, | know you're busy, but Brian needs
21 those documents. Pl ease get them over. Or ,

22 What do you mean there's too much data? Can
23 you take a screen-shot for me then, something
24 li ke that in a facilitatory manner.

25 Q. Okay. So you didn't get any
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specific instructions from M. Nestico about
t oday's deposition.

A. No.

Q. As far as scheduling this
deposition, did you ever advise anyone that you
were not available for a deposition on any
gi ven day?

A. | don't think so, no.

Q. Okay. Gr eat . We're moving right
al ong here. Let's mark Exhibit 1.

(Thereupon, Deposition Exhibit 1,
Noti ce of Deposition Under Civil
Rul e 30(b)(5), was marked for

pur poses of identification.)

Q. Pl ease take a | ook at Exhibit 1.
Do you recognize this document?

A. | do.

Q. Is this the notice you reviewed?

A. It looks like it, yes.

Q. Okay. | can confirmthis is the
notice of deposition that | served on the KNR
def endant s. You'll see here, the second half
of the first paragraph says, "Under Civil Rule
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30(b)(5), KNR is required to designate and
fully prepare one or more officers, directors,
managi ng agents or other persons who consent to
testify on behalf of KNR, and whom KNR wi l
fully prepare to testify regarding the
followi ng designated matters and as to such
i nformation that is known or reasonably
avail able to KNR's organi zation." Have | read
that correctly?

A. Yes.

Q. Okay. And then I |ist 13 numbered
subj ects going forward. Do you see that?

A. Yes.

Q. You understand that you're here to
testify about some of these subjects, correct?

A. Correct.

Q. Okay. I want to go down this |ist
and ask you about these particular subjects.

MR. POPSON: | just want to put
somet hing on the record real quick, or find
out, | guess first. Did you receive our
written response?
MR. PATTAKOS: | did, Jim Thank

you.

MR. POPSON: Okay. And just for
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the record, the party has the right to
designate their representative for each of

these topics; and our designation is set forth

in the response that | sent to you yesterday.
MR. PATTAKOS: | surely understand
t hat .
MR. POPSON: Okay.

MR. PATTAKOS: Thank you.
MR. POPSON: Sur e.
BY MR. PATTAKOS:
Q. So, Mr. Whitaker, did you review
this document and advise KNR as to which of

these subjects you would be able to testify to?

A. | spoke with M. Popson about which
ones | could serve as an authority on.
Q. So for number 1, "The existence of

t he documents and/or electronically stored data
requested in Plaintiffs' discovery requests" --

A. Um hum

Q. -- do you believe you could serve
as an authority on that?

MR. POPSON: Obj ecti on. Agai n,

our response to that request is set forth. | f
you want to make it continuing, you can, but --

MR. PATTAKOS: That's fine. You

WWw.veritext.com

Veritext Lega Solutions

Sandra Kurt, Summit County Clerk of Courts

03/30/2018 15:02:54 PM  GALLAGHER, PAUL Page 43 of 136

888-391-3376



CV-2016-09-3928 DEPE

co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

03/30/2018 15:02:54 PM  GALLAGHER, PAUL Page 44 of 136

Q.

aut hority,

A.

Page 44

can just say that it's an objection. A
speaki ng objection, | don't think is
appropri ate here.

MR. POPSON: Yeah, |'m not trying
to influence him He can --

MR. PATTAKOS: That's fine.

MR. POPSON: -- he can say
what ever he wants to say. | just want the
record to be clear that the designation for the
topics that he speaks on behalf of the company
are limted to what's in our response.

MR. PATTAKOS: " m not asking him
about that, Jim

MR. POPSON: Okay.

BY MR. PATTAKOS:

on which you believe you can speak with

correct?

his question the best that you can.

bet ween you two.

The existence of documents; | could tell

you if they're there or not there.

MR. PATTAKOS: Okay.

This is a subject, this number 1,

MR. POPSON: Read it and answer

I don't know what just happened
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Q. " m asking more generally. Is this
one of the subjects that you understand you're
here to testify as an authority on?

MR. POPSON: Obj ecti on.

Go ahead.

A. The electronically stored data, |
have the ability to search, yes.

Q. Okay. And you said that you told
M. Popson that you could -- you identified

certain ones of these categories on which you
could speak as an authority, correct?

A. Correct.

Q. And did you confirmwith M. Popson

t hat you could speak as an authority on

number 17?

MR. POPSON: Obj ecti on. He' s not
all owed to answer that. That's a communi cati on
with me.

Let's go off the record for a second.
MR. PATTAKOS: That's fine.
(Di scussion held off the record.)
BY MR. PATTAKOS:
Q. You have confirmed that you can
speak as an authority as to item number 1 here,

correct?
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MR. POPSON: Obj ecti on.
Go ahead.
A. I n part. | have the ability to

speak as an authority to what you've asked me
to search electronically as its existence at
that time.

Q. Okay. Number 2, "The systens,

co N o o b~ W N PP

process and purpose for the creation,

9 duplication and/or storage of the documents

10 and/ or electronically stored data requested in
11 Plaintiffs' discovery requests.” Do you

12 believe you can speak as an authority on that?

13 MR. POPSON: Obj ection.,

14 Go ahead.

15 A. Al so in part. | can speak toward
16 the systems that hold documents. | can't speak

17 to the process by which they're created,
18 duplicated, why they're put there, why they're
19 removed. That's not something |I'm privileged

20 to or necessarily even have interest in.

21 Q. Do you know who would be?
22 A. No.
23 Q. Number 3, "Any and all document

24 and/ or electronically stored data

25 retention/destruction policies that relate to
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any of the documents requested in Plaintiffs'
requests” --
MR. POPSON: If that's a questi on.
Q. -- do you believe you can speak as
an authority on this item number 3?
MR. POPSON: Obj ecti on.
Go ahead.
A. I n part. | can speak to the
el ectronically stored data retention policies
as they pertain to backups. In terms of
document creation, deletion, that kind of
thing, that's not within my control.
Q. But is it within your knowl edge?
A. No.
MR. POPSON: Obj ecti on.
Q. Okay. Let's just go through item
number 4. “"The | ocation of the documents
and/ or electronically stored data requested in
Plaintiffs' discovery requests.” Can you speak
as an authority on this subject?
MR. POPSON: Obj ecti on.
Go ahead.
A. | can speak in part to the
el ectronically stored documents, where they're

physically held.
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Q. Okay. Number 5, "The organization,
I ndexi ng and/or filing of the documents and/or
el ectronically stored data requested in
Plaintiffs' discovery requests.” Can you speak
as an authority on this?

MR. POPSON: Obj ecti on.

Go ahead.

A. Al so, | can speak to -- | can speak
toward the electronically stored documents and
how the systems would index those in a way that
you would then search them

MR. PATTAKOS: Tracy, can you read
back his answer, please.
(Record was read.)

Q. ltem nunber 6, "The met hod of
search for the documents and/or electronically
stored data requested in Plaintiffs' discovery
requests.” Can you speak as an authority on
t hat ?

MR. POPSON: Obj ecti on.

Go ahead.

A. | can speak also in part to the
el ectronically stored documents, the methods of
search that | used for the electronically

stored docunments.
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Q. Are you aware that anyone el se was
asked to search for these documents?

A. No.

Q. To your understanding, you're the
only one that's been asked to search for these
documents, correct?

A. Correct.

Q. Okay. Number 7, "The conpl eteness
of the documents and/or electronically stored
data produced in response to the requests in
Plaintiffs' discovery requests" --

MR. POPSON: Obj ecti on.

Q. -- can you speak as an authority on
t hat subject?

MR. POPSON: Obj ecti on. | don't
t hi nk we designated him for this one.

But go ahead.

MR. PATTAKOS: Jim | would
appreci ate you not make speaking objections.

MR. POPSON: Well, he can say
what ever he wants to.

MR. PATTAKOS: | understand that,
but you're suggesting an answer to him --

MR. POPSON: No, |'m not.

MR. PATTAKOS: -- and | want to get
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Page 50
his testimony without any kind of influence of
speaki ng objections. The | ocal rules, Jim are
cl ear on that.

MR. POPSON: Okay .

MR. PATTAKOS: | understand the
obj ecti on. You don't really have to even tell
us what the objection is to preserve it, so.

MR. POPSON: Go ahead. You can
answer the question.

A. What was your question, again?

MR. PATTAKOS: Tracy, can you --

MR. POPSON: Number 7, he was
asking you if you're an authority.

THE W TNESS: Okay.

A. Can you define, "Completeness"? |
don't believe |I'm an authority on this because
| can't determ ne, "Conpl eteness," as someone
el se may appreciate it. Wat | could tell you
I s that everything that | got back in the
search | then furnished to the person
requesting it in a complete fashion.

Q. | see. That's all I'm asking here.

A. Okay.

Q. | realize this is somewhat tedious.
|"ve just got to do some housekeepi ng here, so
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we have to continue through this Iist.

A. Okay.

Q. Number 8, "KNR's electronic
document management system .., including but
not limted to what documents are stored in the
system, how those documents are organized, how

far back the records in the EDMS go and what

co N o o b~ W N PP

met hods of search, query and reporting are
9 avail able to KNR through the EDMS or any
10 outside interface.” Do you believe that you

11 can speak with authority on that subject?

12 MR. POPSON: Obj ecti on.
13 Go ahead.
14 A. KNR does not use a document

15 management systemin the way a | aw office
16 m ght . An industry example would be Open Text
17 DM or Wbrl dox. That sort of system doesn't

18 exi st.

19 Q. What sort of system does exist?

20 A. W ndows Fil e Share.

21 Q. Okay. We can get into that. In a

22 way, W ndows File Share is an electronic
23 document management system, is it not?
24 A. I would argue that it's a storage

25 | ocation, but if you organize the folders,
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per haps.

Q. So you can speak with authority on
KNR's W ndows File Share system, including what
documents are stored in the system how the
documents are organized, how far back the
records in the system go and what met hods of
search, query and reporting are avail able
t hrough that system or any outside interface.

MR. POPSON: Obj ection, form

Go ahead.

A. In part. | couldn't speak to the
contents of the directories. | could speak to
their structure, what sort of search utilities
we have available to us, but | don't -- |
don't -- froman I T perspective, whatever is in
there is for the | awyers. It's not -- the

content isn't mne to organize.

Q. | understand that, but you
under st and what methods of search are
avai l abl e.

A. Yes.

Q. And you al so have an understanding
of what type of outside interfaces could be
used to reorganize and search this data in

ot her ways.
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A. Can you clarify, "Outside
I nterface"?

Q. That's what you're here for --

MR. POPSON: Obj ecti on.

Q. -- | mean, you can move the data,
for exampl e. You can use another program, for
exampl e. You're aware that data can generally

be moved fromthis system to another type of
system and reorgani zed and searched in those

ways, correct?

Go ahead. You can answer.
A. I"m still not clear. My i ndustry
is a very, very technical one. So the word,

"QOutside interface,
things to m nd. "Outside,"” meaning outside the
system, the server, the network? "Interface,"

meani ng programmatic interface, web interface?

| don't --
Q. Let's start with anything that's
not part of the existing W ndows File Share

system

a question?

MR. POPSON: Object to form

cul mnates a thousand

MR. POPSON: Obj ecti on. s there

MR. PATTAKOS: Yes, there's a
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A. I

Page 54
gquesti on.
MR. POPSON: Object to formthen.

Go ahead.

A. | still don't understand the
guestion. " m sorry --

Q. That's okay.

A. -- I"'mtrying to clarify what
you're asking.

Q. Sure. | guess | want to know - -
you're an | T expert, correct?

A. Yes, sir.

Q. So you understand generally how
data can be taken from a W ndows File Share
system and searched using other systens apart
froma W ndows File Share system, correct?

MR. POPSON: Obj ecti on.

Go ahead.

A. |"m generally aware of that
capability.

Q. Okay. That's really all | was
asking.

A. Okay.

Q. So tell me about your general

hat capability.

woul d ask you to scope again.
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Q. Just explain your general awareness

that capability.
MR. POPSON: Obj ect to form

Go ahead.

A. My general awareness of a disparate
system to connect to another system and utilize

information that it holds --

Q. Yes.

A. -- such as every computer and
network on the planet.

Q. Sur e. Are you aware of particular
systems that are used in the context of
litigation to solve problems |ike this?

MR. POPSON: Object to form

Go ahead.

A. Such as Open Text DM, |ike a
document management system?

Q. Sure.

A. That woul d otherwi se organize
shared informati on and categorize it?

Q. Sur e.

A. Yes, of course.

Q. Are you aware of any other systens

could be used to accomplish that task?
MR. POPSON: Obj ect to form
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A. Speaking specifically in reference
to a Wndows File Share system?

Q. Sur e.

A. Yes.

Q. Such as?

A. Wor | dox woul d be another one.

Q. Are you aware of any others?

A. Yes.

MR. POPSON: Obj ection to form

Go ahead.

Q. And what are they?

MR. POPSON: Obj ecti on.

Go ahead.

Q. | " m sorry. Let me back up.
"Wor |l dox," is what you said.

A. Wor | dox.

Q. Wo-r-|-d --

A. D- o- x.

Q. |s there one D or two Ds there?

A. That's a good question. | think
just one.

Q. | interrupted you. You were going
to name other interfaces or systems that would
be avail able such as Worl dox - -

MR. POPSON: Obj ection to form
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Q. -- go on.

A. Sur e. Gosh, the number of ways you
can organize information in Wndows File Share
in a litigation sense --

Q. Sur e.

A. -- | believe was your question.

Q. Sur e.

MR. POPSON: Obj ecti on.

Go ahead.

A. Do you mean in terms of search?

Q. That woul d be hel pful.

A. Your question is incredibly
broad --

Q. It's really --

A. -- | would answer it with a Googl e
search, |ike what products are available to
organi ze W ndows File Share information and
2,000 products may come up.

Q. So there are a |l ot of different
products you could use to organize the data
t hat you have in this Mcrosoft file share
systemto search it and come up with responsive
i nformati on, correct?

MR. POPSON: Obj ect to form
Go ahead.
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period of time
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A. Absol utely.
Q. Okay. That's really the point.
Thank you.
A. Okay.
Q. Okay. Let's go back to this |ist.
Number 9, "KNR's use of Needles, including but

the system how that information is organized,
how far back the records in Needles go and what
met hods of search, query and reporting are
avail able to KNR through Needles..." Can you

speak as an authority on that?

MR. POPSON: Obj ecti on.

Go ahead.

A. I can speak as an authority in
part, the system s functionality, the type of
things it has avail abl e. Its contents | can't
necessarily speak toward.

Q. | understand. Okay. Number 10,
"KNR's e-mail system, including but not |imted

to how messages are stored, how messages are
backed up, whether messages are regularly
copied to the EDMS, the period of time e-mail

messages are stored in individual accounts, the

what information is stored in

messages are stored through
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1 system backups or any other manner, what
2 met hods of search, query and reporting are
3 avail able to KNR through its e-mail system or
4 any outside interface" --
5 MR. POPSON: Obj ection, form
6 Q. -- can you speak as an authority on
7 this subject?
8 MR. POPSON: Obj ect to form
9 A. | can speak as an authority to part

10 of this --

11 Q. Whi ch part?

12 A. -- or parts.

13 | can speak toward the system, how the
14 system stores its messages. | could not speak

15 to how the users choose to organize their

16 messages. | could speak to how the systemis

17 backed up. | could speak to the methods of

18 search and query available. And | could speak
19 in part generally to the methods of outside

20 I nterface you m ght otherwi se get to the email

21 system from

22 Q. Okay. So it's my understanding,
23 frommy communications with M. Popson, that
24 you cannot speak as an authority to number 11,

25 "KNR's paper file system .., correct?
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A. That's correct.

Q. And the same goes for the firm
accounting system number 12.

A. Al so correct.

Q. You have no involvement with that
at all.

A. Unless it throws an error message,
no.

Q. As for number 13, "KNR's document

retention policies including the format in
whi ch documents are to be maintained and the
time for which they are to be kept," can you
testify as an authority on that subject?

MR. POPSON: Obj ecti on.

Go ahead.
A. No.
Q. Okay. You can speak to how the

documents are stored on the computer system,
correct?

A. Can you clarify what you mean by,
"How t he documents are stored"?

Q. Well, as to nunmber 3, you testified
that you could speak as an authority to the
el ectronically data destruction or retention

policies, did you not?
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1 MR. POPSON: Obj ecti on.
2 Go ahead.
3 A. | can speak toward that in
4 reference to retention in terms of backup --
5 Q. Okay.
6 A. -- if you're asking something more
7 specific than that, | need you to el aborate.
8 Q. Okay. Do you understand that the

9 duty to preserve evidence can be triggered

10 under the law by the |ikelihood that this

11 evidence could be relevant to litigation?

12 MR. POPSON: Obj ecti on.

13 A. Can you say that in nonlegal terms?

14 Do you mean, don't delete stuff?

15 Q. Sur e.
16 A. Yes, |'m awar e.
17 Q. Were you advised to place any hol ds

18 on any information in KNR s system for this

19 | awsui t ?

20 A. Yes.

21 Q. And did you do that?

22 A. Yes.

23 Q. Can you descri be what you did in

24 this regard?

25 A. The items asked, | took backups of
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and th
t he or

copy o

me. A copy of that record was then placed in a

shared directory with very restricted file
perm ssions.

Q. What items were you asked to take
backups of?

A. A folder containing information
related to a gentleman named Menmber W IIliams.

Q. Anyt hi ng el se?

A. That's my recollection, Member
WIlliams' information.

Q. You were not asked to place a hold
on any other information?

A. Not to my recollection.

If | could add to that?

Q. Pl ease.

A. We did keep a copy of the Needl es

case al so.

Q. What's the Needl es case?

A. Needl es is a case management
sof t war e.

Q. What do you mean by, "The Needl es
case"?

Page 62

en made a copy of those backups so that
I gi nal was preserved in its entirety. A

f that backup was then used for -- excuse
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A.
clarify.

Q.

A.
be, yes,

notes --

Page 63

A. The Needl es case concerning Member
WIlliams was al so.

Q. What do you mean by, "The Needl es
case"? Is that a file --

A. Um hum

Q. -- for Member WIliams?

A. Yes.

Q. Okay. You were not asked to store,
save information in Rob Nestico's mail box.

A. No.

Q. Or any other individual at KNR.

A. No.

Q. You were not asked to do anything
to ensure that emails were not del eted.

A. No.

Q. You were not asked to put any type

of place-hold on any information that woul d

ensure that

What system are you speaking toward?

we did set aside the files, the case

or

t hat data could not be del et ed.

No. In respect to -- well, et me
Any system
MR. POPSON: Object to form

The answer to that question would

t he Needl es case.
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Q. For Member W Iliams only, correct?

A. Yes.

Q. You were not asked to preserve
I ndi viduals at KNR's email boxes or other files
t hat woul d be stored electronically.

A. No.

Q. Okay. Are there ways that you
could ensure that certain information in KNR's
emai | boxes is not deleted?

MR. POPSON: Obj ect to form

Go ahead.

A. Are there ways?

Q. Yes.

A. Yes.

Q. Okay. And are these ways workabl e
and practicable, from your perspective as an |IT
professional ?

A. Technically speaking, yes.

Q. Tell me what you would do if you
were asked to preserve, let's say, for exanple,
all of the information in Rob Nestico's email
box. What woul d you do?

A. I would ask the requester in what
way they want it preserved.

Q. What if they left that up to you?
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A. I guess | would | ook at the context
around the request and either take a backup
or -- there's a feature in Exchange that not
many people are aware of called, "Litigation
hol d, "™ but unless that is specifically
requested | won't enable it because it turns
all production of the mail box off. It becomes
directly harmful to whoever is using that

because they no | onger receive email --

Q. Okay.

A. -- so it's not asked for often.

Q. | under st and. So you said,
"Exchange." Are you referring to a M crosoft

Exchange server?
A. Sorry. Trade term Yes.
Q. Okay. And that's what KNR uses, is

a M crosoft Exchange server.

A. Correct.

Q. And it's on site at their office.
A. Correct.

Q. What's the relationship of the

W ndows File Share systemto that?

A. I n what way?
Q. Well, please explain it to me.
You're the expert. You said they use the
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net wor k.

Q.

Q.

Q.

Page 66
W ndows File Share system - -
A. Um hum
Q. -- and they also use a M crosoft
Exchange server. \What is the relationship

bet ween t hat

M crosoft Exchange server?

They're on separate servers on the same
right, and then you have email . Excuse me.
From a system s approach, there is no

rel ati onship.

what is the relationship --

system and the M crosoft Exchange server?

MR. POPSON: Object to form
Go ahead.
A. | still don't know if there is one,
apart from perhaps a user pulling email out of

and dropping
fromthe shared drive and plopping in an emai

and sending the attachment somepl ace.

W ndows File Share system and the

Oh, wunder st ood. There isn't one.

mean, you have a shared drive,

From a more wholistic approach,

MR. POPSON: Obj ect to form

-- between the W ndows Fil e Share

it in or grabbing an attachment

So W ndows File Share is just a way
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i nformati on

I mpl ement ed

A.
Q.

A.
Q.

A.
Q.

A.
Q.

correct?

A.
Q.

Page 67
to share fil es. Is it a cloud?
A. No. It's a shared drive.
Q. So it's a physical drive where

vari ous users, correct?

A. Correct.
Q. Okay. You said before that you're
aware of a litigation hold that can be

server, correct?

that in this

pl aced on a mail box, that mail box cannot be

used, correct?

could be made, correct?

Is stored and can be accessed by

t hrough the M crosoft Exchange

Yes.

And you've not been asked to do
litigation, correct?

Correct.

You said that once that hold is

Correct.

But a backup copy of that mail box

Correct.

And you could place a hold on that,

|l ncorrect.

Why ?
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Page 68

A. Perhaps it's a trade term The
hol d goes against the active production
dat abase mail box. If | enable a litigation
hol d, that mail box and all its transactions
freeze. The backup copy isn't under the
auspice of a litigation hold. It's a separate

file in backup.

co N o o b~ W N PP

Q. So basically what you're saying is

9 you would not use that hold function if you

10 were asked to preserve all of the information
11 in a given mail box; you would use other means.
12 A. Yes.

13 Q. But those means are, as you

14 testified, workable and practicable from your

15 perspective as an | T professional.

16 A. Yes.
17 Q. Okay. We're moving through this
18 outline here. We're going to get into some of

19 the more technical aspects of the system But

20 first I want to talk about your participation
21 in the defendants' search for documents
22 responsive to plaintiffs' requests. l'"d like

23 you to provide a detailed description of your
24 Il nvol vement starting at the very beginning of

25 the process and ask you questions as
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Page 69

necessary - -
MR. POPSON: Obj ecti on.
Q. -- please go ahead and start from
t he beginning about your involvement here.

MR. POPSON: Obj ecti on.

Go ahead.

A. In the search for documents?

Q. Yes.

A. | was asked to comply with Brian
Roof's request to search for documents. And

then subsequently spoke with Brian Roof mostly
via email to produce those requests and help
him understand the results.

Q. And as you testified before, when
you say you were asked to comply with Brian
Roof's request to search for documents, that
means that Brian Roof would give you specific
searches to run and you would run those
specific searches, correct?

A. Correct.

Q. Then you would go back to Brian
with the results.

A. That's correct.

Q. And you would tell him what the

results were, correct?
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A. I would give himthe results in the
way he asked for them

Q. Whi ch way would he ask for them?

A. As an exampl e, when he asked to
search for email, | would ask himif a
screen-shot was okay because the enumeration of
items is so |arge, and he said that would be
okay, something |like that.

Q. So you've confirmed that KNR's
emai |l s are hosted on an on-site M crosoft
Exchange server, correct?

A. Correct.

Q. Is this information stored anywhere
el se, to your knowl edge?

A. Backups only, also on site.

Q. What are the backups stored on?

How are the backups stored?

A. Physically or programmatically
speaking?

Q. Bot h.

A. Programmatically speaking, they're
stored in server images held on a network
attached storage device referred to as a NAS.
And that NAS is then backed up to another NAS.

Q. In what form-- you said, "lmges."
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What type of i mages?
A. They're created by a program call ed
AppAssure, A-p-p, Assure.
Q. Is the M crosoft Exchange server
2010 or 20137
A. "10.
Q. Does KNR use any cl oud-based
I nformati on storage systems, to your knowl edge?
A. No.
(Thereupon, Deposition Exhibit 2,
10/ 2017 Mail box Searches W th
Attachments, was marked for purposes
of identification.)
Q. Pl ease take sometime to review this
document and | et me know when you're ready.
A. Okay.
Q. | realize this is a compilation of
vari ous documents - -
A. Yeah.
Q. -- but they are rel ated. These
were produced to me by KNR's | awyers,
Mr. Popson included here. Let's just | ook at
the first six pages here. And when | refer to,

Page 71
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Page 72
"Page 2," I'"'mreferring to the backside of the
physi cal page. As you can see, this is
printed double sided --
A. Yes, sir.
Q. -- so page 2 is the backside of the
physical page for clarity. Can you
pl ease identify what these first six pages are?
A. They are the results of the search
terms that Mr. Roof had asked me to search for
Q. Do these six pages represent all of
the searches that Mr. Roof asked you to run?
A. There are many searches he asked me
| couldn't recall if these are all of
It | ooks |ike --
Q. Pl ease review them and |l et me know
you t hink.
MR. POPSON: Obj ecti on.
Go ahead.
A. | couldn't answer that without
revi ewi ng what he actually asked me in
comparison to what you've given me.
Q. Al'l right. But you said before
it could be --
MR. POPSON: Obj ecti on.
Veritext Legal Solutions
www.veritext.com 888-391-3376

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 DEPE 03/30/2018 15:02:54 PM  GALLAGHER, PAUL Page 73 of 136

co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 73

A. Yeah.

Q. -- this could be all of them

MR. POPSON: Obj ecti on.

A. Mul ti ple pages.

Q. Yeah, the six different searches
that are reflected here, correct?

MR. POPSON: Obj ecti on.

Go ahead.

A. Correct. This could be all of
t hem?

Q. Okay .

A. | was asking for clarification.

Q. Yeah, that's what |'m asking.

A. Perhaps it could be all of them.

Q. So there was about six different
searches he asked you to run, give or take.

MR. POPSON: Obj ecti on.

Go ahead.

A. In | ooking at key terms, each of
these terms, these key words are different
sear ches. So this number of searches could be
everything. This is a matter of specificity,
spec -- if you need to be specific, | would
have to | ook at his requests.

Q. Of course. | understand that.
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Page 74
Well, we can get back to this. Let's | ook at
this first page here where it says, "#2 Status:
Search Failed," "Date: 10/19/2017 11:35 a.m "
under the "Results,"” heading, it says,
"Di scoverySearchMai |l box... @nrl egal.com "™ Does
this confirmthat you used a Discovery Search
Mai | box when you were conducting these
searches?

MR. POPSON: Obj ecti on.

Go ahead.

A. Di scovery Search Mail box is a
system account where searches on Exchange are
conducted from systematically. That woul d be
true of any Exchange server.

Q. So you would say this is a default
mai | box that's set up in Exchange for the
specific purpose of storing search results
pull ed for the purposes of discovery, for
exampl e, correct?

MR. POPSON: Obj ecti on.

A. Yeah, correct.

Q. By default this mailbox is only
all ocated 50 gi gabytes, correct, or about 50
gi gabytes?

A. Il ncorrect.
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Page 75
1 Q. Okay. Pl ease expl ain.
2 A. The mail box has available to it
3 what ever hard di sk the server has, which at the
4 time of this search was 50 gig free.
5 Q. So you're saying that you were
6 limted to the 49.84 gigabytes here on this
7 page of Exhibit 2 because that's how much space
8 was |l eft on the server at that time, correct?
9 A. Correct.
10 Q The Exchange server, correct?
11 A. Correct.
12 Q And the main problem you were

13 havi ng when you ran these searches was t hat

14 they were returning results in amounts that

15 were greater than the 49.84 gigabytes here,

16 correct?

17 A. Correct.

18 Q. I want to understand somet hing

19 about this page. You have all these key words
20 here: Liberty, Liberty Capital, Ciro, Liberty

21 Fi nance and Cer ato. When this says under

22 "Errors," the "Multi-mail box search fail ed
23 because the estimated size of the search...is
24 greater than the avail able space...," does that

25 mean that every mail box was searched for every
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1 one of these key words that are |listed here and
2 that that is the estimated size that this
3 document refers to?
4 MR. POPSON: Object to form
5 Go ahead.
6 A. Yes.
7 Q. Okay. Let's say, for exanmple, had
8 you just put in, "Liberty Capital," and
9 searched the same mail boxes, it would have only

10 returned 14,568 hits from 93 mail boxes and the
11 size of the search would have been small er,

12 correct?

13 MR. POPSON: Object to form

14 Go ahead.

15 A. Correct.

16 Q. Okay. So in large part, whether

17 the search is going to succeed or fail depends
18 on the size of the data that the search returns
19 versus the size available in the default

20 mai | box, correct?

21 MR. POPSON: Object to form

22 Go ahead.

23 A. In this instance, correct.

24 Q. In this instance and in every one

25 of these instances on the first six pages here,
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Page 77
1 correct?
2 MR. POPSON: Same obj ection.
3 Go ahead.
4 A. Il ncorrect.
5 Q. Okay. Pl ease -- oh, because you
6 are referring to the instance on the fourth
7 page here where it says, "An error occurred
8 when searching Rob Nestico. The message i s,
9 'The process failed to get the correct

10 properties.

11 A. That's the page I'mreferring to,
12 yes.
13 Q. But it is true for the other five

14 pages, correct?

15 A. That's correct.
16 Q. Al'l right. | know this isn't a
17 technical term but did you ever tell anyone in

18 connection with these searches that the system

19 crashed as a result of them?

20 A. "Crashed" is not a technical term
21 The system did not crash. It did sl ow down
22 during this. It wasn't able to furnish the
23 results because of the hard drive space, is

24 what | told them

25 Q. Did they ever ask you to run these
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1 searches using additional hard drive space?

2 A. No.

3 Q. Did you ever suggest that?

4 A. It was spoken about.

5 Q. How was it spoken about?

6 A. | said, "If you must have these

7 searches, we would have to add approximtely 3
8 terabytes to 4 terabytes of space to store the
9 search results.™

10 Q. How much woul d that cost?

11 A. The cost will depend on the

12 timeframe it needs to be yielded. So the

13 | onger the timeframe, the cheaper the cost.

14 Sl ower storage is cheaper. So in something

15 reasonable, it would cost 1 to $2,000 probably
16 for additional hard drives to fit the server
17 and a couple hours of tech time to integrate
18 t he disks.

19 Q. Had you done that, the problem here
20 woul d have been solved, would it not?

21 MR. POPSON: Object to form

22 A. Whi ch problem are you speaking
23 t owar d?
24 Q. The problems on these first six
25 pages of these documents of the search failing
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Page 79

because the estimted size of the search is
greater than the avail able space.

A. That's correct, they would have
been sol ved.

Q. Was there any further conversation,
after you advised KNR that they would need to
have approximately 3 to 4 terabytes of space to

store the results?

A. Bet ween myself and KNR, no.
Q. Bet ween you and anyone.

A. No.

Q. That was the end of the

conversation.

A. Yes, for the part | played in it.

Q. Sur e. Did you ever tell anyone
that you could not do this or that you did not
think it was a good idea to do this?

A. Can you clarify?

Q. Did you ever tell anyone that it
was somehow unwor kable or impracticable to add
this approximately 3 to 4 terabytes of space to
store these search results?

A. Yes, in a manner of speaking. What
| said was, It will be expensive to the tune of

1,000 or $2,000, if you need themin a quick
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Page 80

ti meframe. And | believe | alluded to the size
of the data also, that it seems inmpractical to
me to sort through that many emails in anything
short of two years. And if it was really
I mportant, we would have the storage and
compl ete the searches.

Q. What do you mean, "In anything

short of two years"?

A. That's my estimation of how long it
woul d take to get through 3.2 mllion items.

Q. You mean just to |lay eyes on thenm?

A. Correct --

Q. Sure, understand.

A. -- guessti mate.

Q. Now, apart from -- |et me back up
one moment . What |I'mtrying to understand is

exactly how many searches you ran for KNR at
Brian Roof's request. | understand you said
that technically for each one of these terns,
it's considered a search, but what |I'm
referring to is, Wiuld you also agree -- strike
t hat . Wbul d you agree that this first page
also in a sense reflects one search --

MR. POPSON: Obj ect to form

Go ahead.
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Page 81
Q. -- correct? In that you ran one
search for all documents including the terms,
“"Li berty," "Liberty Capital,"” "Ciro," "Liberty
Fi nance" and, "Cerato," into one search and

this was your results as reflected on this
page 1 here.
MR. POPSON: Obj ect to form

Go ahead.

A. I f that's how the search was
requested to be run, then that's how it was
performed.

Q. And that's what you did, correct?

MR. POPSON: Obj ect to form
Go ahead, answer if you can.
A. | don't recall this exact search.

| would have to | ook at how it was requested,

but | searched them exactly how they were
requested just in case | ended up doing this.
Q. Sur e. " m glad you did. So while

you can't say for sure if this document
reflects what it reflects, this is probably a
search that Brian Roof asked you to run,
correct?

A. This is a search Brian Roof asked

me to run, yes.
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Page 82

Q. The second page is also a search
t hat Brian Roof asked you to run, correct?

A. Yes.

Q. As are the third, fourth, fifth and
si xth pages, correct?

A. Yes.

Q. You think that the total number of
t hese searches was close to 6 or so, correct?

MR. POPSON: Obj ecti on.

Go ahead.
A. The total number of the searches --
| want to answer with specificity, but | can't

wi t hout | ooking at his search requests.

Q. | understand you cannot answer with
specificity, so |I'mrequesting you to answer to
the best of your recollection.

MR. POPSON: Obj ecti on.

Go ahead.

A. Okay.

To the best of my recollection, these are
searches he asked me to run. If they

encompassed everything he asked me to run, |

think is what you're getting at, | don't know.
Q. " m just asking: Was it about this
many, if it wasn't exactly this many?
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Page 83
1 MR. POPSON: Obj ecti on.
2 Go ahead.
3 A. Per haps context will help. Brian
4 Roof is the only person who asked us to run
5 sear ches. People |l ose stuff all the time, they
6 need somet hing from us, something el se. So we
7 get peppered with a |ot of search requests. So
8 Mr. Roof --
9 Q. From KNR or from all your clients?
10 A. Al'l clients --
11 Q. Okay.
12 A. -- as well as KNR.
13 Q. Okay.
14 A. M. Roof's request doesn't stick
15 out |like a sore thumb. Does that make sense?
16 So | don't recall if it was six or eight or
17 thirteen or five.
18 Q. It wasn't a hundred, though, was
19 It?
20 A. No.
21 Q. It wasn't fifty either, was it?
22 A. No.
23 Q. Probably wasn't even twenty,
24 correct?
25 MR. POPSON: Obj ecti on.
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1 Go ahead, answer if you can.
2 MR. PATTAKOS: What's the
3 objection?
4 A. | can't say.
5 Q. It probably wasn't twenty, was it?
6 MR. POPSON: Obj ecti on.
7 MR. MANNI ON: Asked and answer ed.
8 Q. Okay. You can't say. "' m just
9 asking for an estimated range of how many
10 sear ches, Whi t aker.
11 MR. POPSON: Obj ecti on.
12 Go ahead.
13 A. If I had to guess at it --
14 Q. Pl ease.
15 A. -- this looks to be about it. I
16 mean, there probably wasn't more than this, if
17 there were more than this.
18 Q. Thank you. Okay. | just want to

19 confirm,

20 review platform for KNR to review, did you?
21 MR. POPSON: Obj ect to form

22 Go ahead.

23 A. Clarify what you mean by, "Review

24 pl atform
25 Q.

You never

Wel |,

pl aced any documents on a

you pull documents from the
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1

2 programs
3 exampl e,
4 into it
5 A.
6 Q.
7 A.
8 Q.

9 with the search results that you were able to

10 pull? Some of these searches, you were able to
11 pull documents from correct?
12 A. Some of the searches returned

13 document s

14 Q.
15 A.
16 asked.

17 Q.
18 A.

19 oftenti mes a
20 document s,
21 printouts.
22 send those to me in PDF form please, then |

23 woul d have done t hat.

24 Q.
25 A.

search results, for example, and then there are
| i ke Logical or Nextpoint, for
where you woul d upload the documents

using a PST file, for example --

Yeah.

What did they ask you to do?

which is why we have these

Once.

Page 85

No.

-- you never did that?

Not hing |i ke that, no.

Not hing Ii ke that. What did you do

-- | did whatever the request

If the request asked to --

request just asked for a number of

If the search request asked for,

Did they ask you to do that?
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Page 86

Q. What else did they ask you to do,
I f anything?

MR. POPSON: Obj ecti on.

Go ahead.

A. Just what | described to you, to
perform searches.

Q. So there was only one occasion
where you actually pulled search results and
sent them to KNR.

A. Correct.

Q. And that was in PDF form

A. Yes, those were PDF documents.

Q. And you sent them to Brian Roof.

A. | sent themto -- | put them on a
CD, yes, and sent them to Brian Roof. Or it
may have been a USB sti ck.

Q. When you did send those documents
in PDF form do you remember how much data it
was ?

A. No.

Q. Was it a |lot?

MR. POPSON: Obj ect to form

Go ahead.

A. Not by compari son.

Q. You said it was sent either by

Veritext Legal Solutions
www.veritext.com 888-391-3376

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 DEPE 03/30/2018 15:02:54 PM  GALLAGHER, PAUL Page 87 of 136

co N o o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BY MR. PATTAKOS:

these searches on Exhibit 2. Do you agree that

you to run each search on a limted number
mai | boxes and then export the contents out
the discovery mail box to -- anywhere else,
ei ther
platform then delete the information that was
in the discovery mail box and then run the
search again on another group of custodians and

continue to repeat this process?

what you're asking?

Page 87

or a thumb drive.
A. It was sent either by CD or thumb
| don't recall which
MR. PATTAKOS: Okay. Let's take a
break.
MR. POPSON: Okay.

(Recess taken.)

Q. M. Whitaker, | want to go back to

fromthe option of obtaining additional

the additional 3 or 4 terabytes to store

results, that it would have been possible

into a PST file or onto a review

MR. POPSON: Object to form
Go ahead.

A. Did you say, is it possible? 1Is
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MR. PATTAKOS: Pl ease read the
guestion back, please.

(Record was read.)

MR. POPSON: Obj ecti on.

Go ahead.

A. Technically speaking, yes, it's
possi bl e. If | can el aborate.

Q. ( Noddi ng.)

A. My experience would be that some of
those mail boxes by themselves will not fit in
that 50 gig avail abl e. Some of the mail boxes

bei ng searched themsel ves are | arger than 50

gi gabytes.
Q. Sure, | understand. You could also
even break up -- say for Rob Nestico's email

box, for example, you could break up the
I nformation in the mail boxes, too, right? It's
just a matter of either creating more space or

breaking up the searches into smaller pieces,

correct?
MR. POPSON: Object to form
Go ahead.
A. Correct. That would technically

have been possi bl e.

Q. Okay. Let's | ook back at page 1 of
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Page 89
Exhi bi t agai n, please. For these key words,
| understand that, "Liberty," and "Liberty
Capital," were both used as key words for this
search here on page 1. Does that mean that you
put "Liberty Capital” in quotes so that you
woul d get results where the words, "Liberty
Capital," appeared in that precise order?

A. searched exactly how they were
asked. In this case, | don't believe they were
put in quotes --

Q. Okay.

A. for reference, you m ght | ook
at page 4, which is where the key words do
appear in quotes.

Q. What happens when you put those key
words in quotes?

A. The system treats -- it |ooks for
t hat specific word. It treats it as a trade
term what we call a string. It searches
within that string.

Q. Why woul d you put a single word in
quot es?

A. Because it was asked that way.

There woul dn't

single word in quotes or without quotes is the

be a technical reason for it. A
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Page 90
1 same search
2 MR. POPSON: (I naudi bl e.)
3 MR. PATTAKOS: Jim | was thinking
4 the same thing.
5 MR. POPSON: Yeah.
6 Q. So if Liberty Capital here -- and
7 what | just overheard M. Popson say is it does
8 not really make sense, because if "Liberty
9 Capital," were put in wthout quotes, you would

10 have returned all the hits for the word,

11 "Li berty," as well as all the hits for the

12 term "Capital," which would have |left you with
13 more hits for "Liberty Capital,” than you had
14 for, "Liberty.” Wuldn't that be the case?

15 A. Presum ng that Exchange search --
16 Exchange search is not |ike a regular SQL

17 dat abase search. So presum ng that Exchange
18 | ooks at that space between, "Liberty," space,
19 “"Capital,"” and considers it a delimter, which
20 Is trade | anguage, if it sees it as a

21 delimter, it mght systematically put quotes

22 around both search ternms and do exactly that --

23 Q. | see.
24 A. -- 1t also may see them bet ween
25 the, "Or," or the, "And," statement and assume
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Page 91

that they're the same and put quotes around
t hat .

Q. Okay. That makes sense. Do you
have any idea why on this page 4, quotation
mar ks were put around these words?

A. I know exactly why. They were
emailed to me in that way.

Q. | understand. Do you have any idea
why they were emailed to you in that way?

A. | don't ask. It's not mne to ask.

Q. Do you think this search m ght have
gone differently if you had not included those

guotati on marks there?

A. In that search?

Q. Yes.

A. No.

Q. Do you think it's possible that,

for example, if we | ook at page 1, "Liberty

Capital,"” here without quotes returned 14,568
hits as opposed to the 126,000 hits that
“"Liberty,"” returned that quotation marks were
automatically put in for, "Liberty Capital," as
you just testified m ght have been the case, do
you think it's possi ble that quotation marks

were automatically put around the quotation
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mar ks on these terms on page 4 --
MR. POPSON: Object to form

Go ahead.

Q. -- that would have caused a problem
with, you know, this error message here that
seems to be unique fromthe other error
messages on these other six pages where we're
getting, you know, a different error?

MR. POPSON: Object to form

Go ahead.

MR. PATTAKOS: Fair enough.

A. That woul d be specul ative, to
assume that it put quotes around the quotes --

Q. Okay, sure.

A. -- 1n my experience, Mcrosoft is
better at finding duplication than that.

Q. Okay. If you would have cut the,
"Liberty,"” termout fromthis first search

this first one, that would have cut the results
from approxi mately 153,000 hits total here to

only about 27,000, correct?

A. Whi ch page are you speaking to?

Q. The first page. | f you would have
just cut this first word out, "Liberty," and
just searched for, "Liberty Capital," et

Page 92
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cetera, it would have cut the results by quite

Capital,"’

returned |l ess results --

appears in that search. So if, "Liberty,"

returns 126,773 hits and you add, "Capital," to

plus 14,568, but it wasn't, which tells me that
the system | ooked at that string between the,

"And, "

and considered it a full search string. So it

searched for the whole word, "Liberty Capital,™

searched for, "Liberty Capital," separately
“Liberty Finance," separately and not

i ncl uded the results for, "Liberty," correct?

Page 93

correct?
A. We did search for, "Liberty

separate on the second |line and it

Q. | understand.

A. -- but the term "Liberty," also

it would be that first number, 126,773

and the, "Or," or the, "Or," and the
however it was requested, |ooked it up

the "Capital," string, ignored the space

was entered.

Q. | see. But you could have just

MR. POPSON: Obj ecti on.
Go ahead.

A. Wel | - -

Veritext Lega Solutions
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Page 94
Q. I mean, | ook, | can do this in
Lexi sNexis where | only want to get results
for, "Liberty Capital.™ | don't want every
result that has the word, "Liberty,"” in it,

right? You could have done that, correct?

A. We did do that. One search was,
“"Liberty,"” and then a second line item was,
"Li berty Capital," as a full search string.

Q. Ri ght . But when we see the

estimated size of the search failed, you're
aggregating all those results and measuring

that size, correct?

A. | understand what you're saying.
So you're asking, could I have just searched
the word, "Liberty," and programmed a whol e
separate search for just the word, "Liberty
Capital . "

Q. Yes.

A. Yes, that wasn't the way it was

asked, though.

Q. Okay. What is the notation under,
“"Items," at the top where it says in
parent heses, "3256925 unsearchabl e"? \What does

t hat mean?

A. Items that are unsearchable --
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Page 95

Q. Yeah.

A. -- so to clarify, itenms in an
Exchange dat abase are everything that m ght be
I n the database. This would be contacts,
cal endar appoi ntments, drop-down list emails,
tasks, actual email messages. Al'l of these
t hi ngs m ght comprise or be designated as an
I tem as Exchange m ght | ook at it. So these
t hi ngs that you noticed are unsearchable itens
could be something as simple as expired
rem nders or things that don't have text
property, cal endar rem nders, appointments,
what ever.

Q. Got it. Email s would not be
I ncluded there.

A. Emails are also items.

Q. Okay. They could have been

unsear chabl e.

A. Possi bl e. Unli kely.

Q. Why is that?

A. Because they're text documents. So
for an email to be unsearchable, it would have

to be corrupt inside the database.
Q. So just to be clear: When you see

this notation that 3,256,925 items were
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Page 96

1 unsear chabl e, that doesn't concern you?

2 A. It's not alarmng to me, not with a

3 dat abase this size.

4 Q. | understand. Okay. Very good.

5 It's your opinion that all of the rel evant

6 email boxes are in fact being searched here.

7 A. Yes.

8 MR. POPSON: Obj ecti on.

9 Q. Okay. Now, on page 2, number 3 at
10 the top, 10/20/2017 at 9:13 a.m , we see a | ot
11 more hits for a |lot more search terms that have
12 been entered than we saw on the first page,

13 correct?

14 A. There are different terms,

15 you're correct.

16 Q. Yeah. So here we have on the

17 second page -- let me just do some quick and
18 dirty math. So 500, 000, plus 400,000 is

19 900, 000, plus another 800,000, it |ooks |ike
20 there are about 2.1 mllion hits here based on
21 these hit numbers. Ils that correct?

22 A. | would have to do my own math --
23 Q Sure.

24 A. -- there's a | ot.

25 Q Does that | ook about right, about
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Page 97

2.1 mllion? Take your time and see --

A. If you want an answer, hang on.

MR. POPSON: Can we just agree it
speaks for itself?

A. It's a lot, yeah --

MR. PATTAKOS: Yeah, we can agree
to that.

A. -- somewhere between 2 and 3
mllion is probably accurate, yeah.

Q. Okay. Then on this first page, we
only have about 160,000 results, correct?

160, 000 hits, correct?

A. That's correct.

Q. We see on the first page, the
estimated size of the search is 2.287 TB. As
you confirmed for us earlier, that is the size
of the hits that are returned on this search,
correct?

A. s that your interpretation?
That's the size of the data returned, the
esti mated size of the data. The estimted size
of the search is that big, so it needs that
much roomto store it for you then to go
t hrough and | ook at all the emails where this

stuff showed up --
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of dat a,

Q.

Page 98
Q. Absol utely --
A. -- right --
Q. -- that's what | meant.
A. -- okay. So we're cl ear.
Q. So this search of these five terns
returns 2.287 TB of data. If we | ook on the

second page, the same search returns 2.543 TB

times more hits.

A. I understand what you're asking.

Q. Yes.

A. They don't correlate obviously.

Q. Expl ai n why?

A. "Il explain to you what hits are.
On this notice of deposition, for instance, you
m ght | ook at the word, "Document," how many
times does, "Document," appear in this Wrd
document . That woul d be your hits --

Q. Oh.

A. -- perhaps the word, "Document,™"

appears 200 times, but this file size m ght
be 3 megabytes, it m ght be 3 gigabytes.
That's why the size of the data returned is so

much | arger.

even though there are ten to twenty

Well, that's easy. Thank you. So

WWw.veritext.com

Veritext Lega Solutions
888-391-3376

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 DEPE 03/30/2018 15:02:54 PM  GALLAGHER, PAUL Page 99 of 136

Page 99
1 this isn't the number of documents --
2 A. No.
3 Q. -- this is just the number of times
4 the term appears.
5 A. Correct, across all 8 terabytes of
6 mai | storage.
7 Q. See the light-bulb going over ny
8 head right now? (Including.)
9 A. | do.
10 Q. Is there a way for you to run these
11 searches and tell us or tell KNR how many
12 documents these hits represent?
13 MR. POPSON: Object to form
14 Go ahead.
15 A. In a manner of speaking. The

16 search would have to conmplete successfully and

17 then this size and item count up here would

18 tell us exactly how many items -- (lndicating.)
19 Q. Oh.
20 A. -- but we need the space for the

21 search to finish.

22 Q. | see. Okay. On page 4, we see
23 this page 4 is different fromthe other six
24 pages of search results, correct?

25 A. The error is different, yes.
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Page 100
1 Q. The error is different. Ri ght .
2 Can you tell me what the error is here?
3 A. Process failed to get the correct
4 properties. | can't speak toward which
5 properties or what item was incorrect. When it
6 searched Robert Redick's mail box, that's what
7 it's returning saying it failed to get the
8 correct properties in searching Rob's mail box.

9 Property could be something as simple as a

10 phone number in a contact card or something

11 | i ke that, is what it's in reference to. Thi s
12 one did return search results. You can see up
13 there where it says "Size," a little under 24

14 gi gabytes of information, 107,742 mail box items
15 were - -

16 Q. Stop there. Of that 33, 886

17 unsearchable, is that inclusive of the 107,742
18 or is that in addition to the 107, 7427

19 A. That's a good question. | don't

20 know the answer to that.

21 Q. Okay. So what do you think

22 happened here? What do you think the problem

23 is with this search, if it's not the size?
24 MR. POPSON: Obj ect to form
25 Go ahead.
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A.

what it

couldn't

| don't
Q.

A.

Q.
A.

probl em

f or what
Q.
probl em

A.

What | think happened is exactly
tells us. Computers are great in that
way . They're very specific. Somet hi ng about
the properties of some of the items, it

read or search. Why that's the case,

What do you think it could be?

Go ahead.

can't necessarily specul ate on
somet hi ng that
what woul d cause that.

How woul d you solve this problem?

excell ent question, what | would do is
search the M crosoft knowl edge base and perhaps
call M crosoft,
wi ndows and error | ogs of those | ogs
surrounding the search for more context, error
messages,
kind of issue the system had.

You were never asked to solve this

t hough, correct?

Page 101

POPSON: Obj ecti on.

m ght cause that. | don't know

| were asked to solve this

I f necessary. | would search

| Ds, that kind of thing |ooking

PATTAKOS: Tracy, can you
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this problem

recogni ze what

i nformati on.

i nformati on?

A. M.
Q. He

A. Not

appears on the

pl ease read back his answer about how to solve

Q. Okay. Let's turn the page, "Tot al
Uni verse of Documents.” | believe this is now

the seventh page of Exhibit 2. Do you

A. | don't recognize the document

Itself, but |I do recall gathering a |ot of this

Q. Why did you gather a |lot of this

Out | ook mai |l box items and the number of
el ectronic documents that were in each of these
seven mail boxes.

A. Yes.

Q. Did he ask you for this information

for any additional mail boxes?

Q. Wbul d you say that this spreadsheet

here on this page 7 is a reflection of what

foll owing seven pages, it |ooks |ike

Page 102

(Record was read.)

this is?

Roof requested it.

wanted to know the number of

to my recollection, no.

foll owing pages? | guess the
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Page 103
1 screen-shots basically conveying the very same
2 I nformati on.
3 A. The pages that follow, | do recal
4 compiling this information.
5 Q. Gr eat . So maybe Mr. Roof compil ed
6 this or someone else compiled this just to
7 summari ze.
8 A. Page 77
9 Q. Yes.
10 A. That's what |I'm seeing, yes.
11 Q. Is there anything else significant

12 about this summary of information that you

13 t hi nk that

14 MR. POPSON: Object to form
15 Go ahead.
16 A. | don't think so. As it would

17 relate to what ?

18 Q.

19 we are engaging in reasonable searches and --

20 A. Yeah, yeah. This would be
21 everything electronic that | would be able to
22 go find for you. This is an accurate

23 representation of what was avail able at the

24 ti me of
25 Q.

shoul d know?

The compl eteness of stuff?

Sur e. l"m just trying to make sure

request.

Okay. | have recently received a
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quote - -

used in

A.
Q.

A.
Q.

A.
Q.

A.

sever al

Q.

In fact, just yesterday | received a
quote from a representative of Logical, which
s a document
litigation. Are you famliar with this

pl atform?

Okay. But you're famliar that
these platforms exist and --

Yes.

Okay. You' ve never worked with
them specifically, though, correct?
Correct.

tell me that their price is $40 per gigabyte
per month to host this information on this
platformwi th no upfront fee. Do you have any
reason to believe that's not true?

My experience would tell me that
you're probably going to also pay for upload
and downl oad and time taken to search. You

only mentioned price for storage. There are

system resources. That's how those compani es
typically make their money.

Well, they said no upfront fee, so

Page 104

review platformthat's commonly

had a representative of Logical

functions performed that use
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| wonder -- but |

MR. PATTAKOS:
short break. |

to | ook at one thing.

MR. POPSON:

MR. PATTAKOS:
questions for
the information that

| ' d

of

provi ded, what i ke to

anot her meet and confer

about these searches. I

extension on our motion to

Monday. But we can take a

and see what we can figure

MR. POPSON:

MR. PATTAKOS:

bl ocked off

try to get you a letter by

tomorrow, Jim
MR. POPSON:
MR. PATTAKOS:

can turn your attention to

agreement on what searches

appreciate that.

think we're done. |

(Recess taken.)

M. Whitaker.
Mr .

about

believe we'll

tomorrow to work on this,

week and we can come to maybe some ki nd of

Page 105

Okay. Let me take a

j ust want
Sure.
Okay. "' m done with
| believe in

Whi t aker
do

i ght
has

IS exchange in
what we can do
need an
compel that's due on
week for starters
out .

Okay.

And

|'"ve got time

so | wil

the end of the day

All right.

And hopefully you

It first thing next

we'll be run going
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10 on a timeframe so we can present this to the

11 Judge?

12 to want

13 have the discovery hearing set for the 16t h.

14 i mgine she will not want to move that if we
15 can avoid it. Do you want to plan on a week?
16 MR. POPSON: Sure, let's plan on

17 a week.
18 and confer or who you need to talk to in the

19 event that |'m not around. Okay?

20

21 sounds great.

forward so we don't have to start where we were

with Brian's last letter, which is, you know - -

to meet

additional time to file your motion to compel.

Page 106

MR. POPSON: Okay.
MR. PATTAKOS: Off the record.
(Di scussion held off the record.)
MR. POPSON: Yes, we will agree

and confer and we'll allow you

MR. PATTAKOS: Do we want to agree

because | imagine the Judge is not going

us to take too much time on this. We

And we'll talk about how we can meet

MR. PATTAKOS: Thank you. That

22 MR. POPSON: Okay.
23 (Thereupon, the deposition
24 was adj ourned at 12:55 p.m)
25
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Page 107

Wher eupon, counsel was requested to give
I nstruction regarding the witness's review of

the transcript pursuant to the Civil Rules.

S| GNATURE:
Transcript review was requested pursuant to the

applicable Rules of Civil Procedure.

TRANSCRI PT DELI VERY:
Counsel was requested to give instruction
regardi ng delivery date of transcript.
Peter Pattakos ordered the original transcript,
expedited 4-day delivery.

Copy--James Popson, regul ar delivery
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REPORTER' S CERTI FI CATE
The State of Ohio, )
SS:
County of Cuyahoga. )

|, Tracy Morse, a Notary Public
within and for the State of Ohio, duly
comm ssioned and qualified, do hereby certify
that the within named witness, ETHAN WHI TAKER,
was by me first duly sworn to testify the
truth, the whole truth and nothing but the
truth in the cause aforesaid; that the
testimony then given by the above-referenced
witness was by me reduced to stenotypy in the
presence of said witness; afterwards
transcri bed, and that the foregoing is a true
and correct transcription of the testimony so
given by the above-referenced witness.

| do further certify that this
deposition was taken at the time and place in
the foregoing caption specified and was

compl eted without adjournment.
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Page 109
| do further certify that | am not
a relative, counsel or attorney for either
party, or otherwi se interested in the event of
this action.
IN W TNESS WHEREOF, | have hereunto
set my hand and affixed my seal of office at
Cl evel and, Ohio, on this 5th day of
February, 2018.
,{
_xﬁﬁmw_:jnﬁgegégi_
Tracy Morse, Notary Public
wi thin and for the State of Ohio
My comm ssion expires 1/26/2023.
Veritext Legal Solutions
www.veritext.com 888-391-3376

Sandra Kurt, Summit County Clerk of Courts
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1 Veritext Legal Solutions
1100 Superior Ave - Suite 1820
2 Cl evel and, Ohio 44114
Phone: 216-523-1313

3

February 5, 2018
5

To: M. Popson
6

Case Nane: W lianms, Menber, et al. v. Kisling, Nestico & Redick, LLC,

et al.

Veritext Reference Number: 2808516

Wt ness: Ethan Whitaker Deposition Date: 2/1/2018
10

Dear Sir/Madam
11

Encl osed please find a deposition transcript. Please have the w tness
12

review the transcript and note any changes or corrections on the
13

i ncluded errata sheet, indicating the page, |ine number, change, and
14

the reason for the change. Have the witness’ signature at the bottom
15

of the sheet notarized and forward errata sheet back to us at the
16

address shown above, or email to production-ni dwest @eritext.com
17
18

If the errata is not returned within thirty days of your receipt of
19

this letter, the reading and signing will be deened wai ved.
20
21
22
23 Si ncerely,
24
25 Producti on Depart nent

Veritext Lega Solutions
WWw.veritext.com 888-391-3376

Sandra Kurt, Summit County Clerk of Courts
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1 DEPCSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASSI GNMENT NG 2808516
3 CASE NAME: W I lianms, Menber, et al. v. Kisling, Nestico &
Redi ck, LLC, et al.

DATE OF DEPOSI TI ON: 2/1/2018

4 W TNESS' NAME: Et han Whit aker

5 In accordance with the Rules of Civil
Procedure, | have read the entire transcript of

6 my testinony or it has been read to ne.

7 I have made no changes to the testinony
as transcribed by the court reporter.

8

9 Dat e Et han Wi t aker

10 Sworn to and subscribed before me, a
Notary Public in and for the State and County,

11 the referenced witness did personally appear
and acknow edge that:

12

They have read the transcript;

13 They signed the foregoing Sworn

St at emrent; and

14 Their execution of this Statenent is of
their free act and deed.

15
| have affixed nmy nane and official seal
16
this day of , 20

17

18 Not ary Public
19

Commi ssi on Expiration Date
20
21
22
23
24
25

Veritext Lega Solutions
WWw.veritext.com 888-391-3376
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1 DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASSI GNMENT NO: 2808516
3 CASE NAME: W I liams, Menber, et al. v. Kisling, Nestico &
Redi ck, LLC, et al.

DATE OF DEPOSI TI ON: 2/1/2018

4 W TNESS' NAME: Et han Whit aker
5 In accordance with the Rules of Civi
Procedure, | have read the entire transcript of
6 my testinmony or it has been read to ne.
7 I have listed ny changes on the attached
Errata Sheet, |listing page and |ine nunbers as
8 wel | as the reason(s) for the change(s).
9 I request that these changes be entered
as part of the record of ny testinony.
10
| have executed the Errata Sheet, as wel
11 as this Certificate, and request and authorize
that both be appended to the transcript of ny
12 testinony and be incorporated therein.
13
Dat e Et han Wi t aker
14
Sworn to and subscribed before me, a
15 Notary Public in and for the State and County,
the referenced witness did personally appear
16 and acknow edge that:
17 They have read the transcript;
They have listed all of their corrections
18 in the appended Errata Sheet;
They signed the foregoing Sworn
19 St at emrent; and
Their execution of this Statenment is of
20 their free act and deed.
21 I have affixed nmy nane and official sea
22 this day of , 20
23
Notary Public
24
25 Commi ssi on Expiration Date
Veritext Lega Solutions
www.veritext.com 888-391-3376

Sandra Kurt, Summit County Clerk of Courts
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1 ERRATA SHEET
VERI TEXT LEGAL SOLUTI ONS M DWEST
ASSI GNVENT NO: 2808516
PAGE/ LI NE(S) / CHANGE /| REASON

© 0 N O O b WODN

=
o

=
[EEN

=
N

=
w

H
N

=
o1

=
(o))

=
~l

=
(e0]

=
O

20 Dat e Et han Whi t aker
21 SUBSCRI BED AND SWORN TO BEFORE ME THI S
22 DAY OF , 20

23

Not ary Public
24

25 Comm ssi on Expiration Date
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Ohio Rules of Civil Procedure
Title V. Discovery
Rule 30
(e) Submission to Witness; Changes; Signing.
When the testimony is fully transcribed, the
deposition shall be submitted to the witness for
examination and shall be read to or by the witness,
unless examination and reading are waived by the
witness and by the parties. Any changes in form or
substance that the witness desires to make shall be
entered upon the deposition by the officer with a
statement of the reasons given by the witness for
making them. The deposition shall then be signed by
the witness, unless the parties by stipulation
waive the signing or the witness is ill, cannot be
found, or refuses to sign. The witness shall have
thirty days from submission of the deposition to
the witness to review and sign the deposition. If
the deposition is taken within thirty days of a
trial or hearing, the witness shall have seven days
from submission of the deposition to the witness to
review and sign the deposition. If the trial or
hearing is scheduled to commence less than seven
days before the deposition is submitted to the

witness, the court may establish a deadline for the
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witness to review and sign the deposition. If the
deposition is not signed by the witness during the
period prescribed in this division, the officer
shall sign it and state on the record the fact of
the waiver or of the illness or absence of the
witness or the fact of the refusal to sign together
with the reason, if any, given therefor; and the
deposition may then be used as fully as though
signed, unless on a motion to suppress the court
holds that the reasons given for the refusal to
sign require rejection of the deposition in whole

or in part.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.
THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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